STUART BRITTENDEN

PART B: 

I. AGE DISCRIMINATION

COMPULSORY RETIREMENT AGE

1. The controversial topic which will continue to generate sensationalist headlines is the designated retirement age (compulsory for many). Regulation 30 of the Employment Equality (Age) Regulations 2006 provides that it is not unlawful discrimination for an employer to dismiss an employee on the grounds of retirement at age 65. Employers are however not obliged to dismiss workers at that age. Schedule 6 of the Regulations contains a modest procedure requiring employers to provide a minimum period of notice of an intended decision to retire employees and listen to representations. The issue of controversy is that provided an employer ‘ticks the boxes’ and follows the basic procedure contained in Schedule 6, irrespective of the merits of the arguments/reasoning put forward by the 64 year old, dismissal on grounds of retirement renders them immune from any action for age discrimination or unfair dismissal. 

2. In 2006, Heyday brought a judicial review action against the Government, arguing that UK Employment Equality (Age) Regulations were discriminatory. This, argued Heyday, was incompatible with the European Commission’s Equal Treatment Framework Directive. The case made its way to the European Court of Justice before being referred back to the High Court for further discussion: see R (on the application of Age Concern England) v SofS for BERR [2009] IRLR 373 ECJ.  The EHRC intervened in support of Age Concern. It contended that it was unnecessary to have a designated retirement age (DRA) when transposing the Directive; that legitimate reasons for retiring an employee on the grounds of age could be determined on a case by case basis; alternatively, that in any event 65 set the retirement age too low. It contended that 70 was the earliest appropriate age for a DRA if one was to be introduced at all. The matter was considered again by the High Court in a judgment handed down on 25 September 2009 (R (on the application of Age UK) v SofS Business, Innovation & Skills and ECHR).

3. In a judgment peppered with statistics and argument, it was noted that in the consultation process before implementing the Regulations, both sides fundamentally disagreed as to whether to have a DRA at all and at what level this should be set at. Amongst a number of justifications behind the DRA was the feeling that retirement acts as a natural break allowing people to leave with dignity (as opposed to being subjected to capability procedures as their performance deteriorates!); workforce planning – allowing both employer and employee to plan and work towards a defined retirement age; as well as the prevention of job blocking (@ paras 63, 74). Another key aim was to facilitate the employment of older workers. Employers could recruit such staff in the knowledge that they could get rid off them at age 65 without the uncertainty as to when/how their working lives will end, and also allaying concerns about the need to ‘… deal with their declining competence at a later stage…’ (@ para 75). 

4. Considering the position - without too much hindsight - Blake J commented:

1. There is, however, a clear distinction between the government as a public body being concerned about the social cost to competitiveness of UK employment in the early phase of implementing the new principles and policies of the Directive, and individual business saying it is cheaper to discriminate than to address the issues that the Directive requires to be addressed. 

2. In my judgment, the government was entitled to take the view that there is little point in developing the principle of age discrimination in the field of employment if it resulted in fewer UK jobs altogether for young and old alike, or jobs being generally offered on worse terms to accommodate the increased costs created by uncertainty. That does not mean that the priorities and the policy may not change, or that what is considered necessary in 2006 or 2009 cannot yield to some different perception of where the public interest lies at a later date. 

3. There is an acute policy tension in this area. On the one hand there is the government's interest in promoting employment, continuity of employment, self-sufficiency in employment, tax revenues from people who remain in employment after 65, reducing the burden on the state pension, and ensuring that as people live longer they work longer and are able to lead both socially and economically productive lives. On the other, there is the need for reassurance, clarity and flexibility to reduce the social cost of regulation, maintain competitiveness, address issues as to career planning, and ensure availability of jobs in industry and public service to workers of different ages. 
104. The government could reasonably conclude on the information it had before it that the implementation of these new important obligations required, at least in the short term, some bright line guidance on the contentious issue of retirement and discrimination. 

5. Of significance was that the DRA was not the same as a default or mandatory retirement age. A DRA does not require the employer to dismiss on grounds of age or retirement, but merely provides an opportunity to do so when that age is reached without the risk of being exposed to a discrimination claim. According to the High Court, the concept of a DRA in itself is not inherently arbitrary or illegitimate, but reflects a social choice in the light of a number of socio-economic factors (@ para 109). 

6. In passing, in the course of the judgment, reference was made to evidence adduced by the CBI suggesting that at least 81% of employers have accepted requests made by employees under Schedule 6. Blake J commented that if these statistics were accurate, then: 

‘… it is a pointer that a DRA of 65 has contributed to keeping people in employment after that age. The employer is not called upon to make a once and for all decision, and will be free to terminate the employment relationship later on retirement’ (@ para 113). 

7. The Government’s case was ultimately accepted (for the time being). In reaching this conclusion, the following factors were material:

(i) it was not for the court to identify when a particular age for a DRA would be justified; 

(ii) age 65 had some support from past practice in UK (and elsewhere in the EU);

(iii) no one was making a case for age 68 or so during the consultation process, and age 70 (at the time) commanded little popular support;

(iv) an appropriate margin of discretion must be afforded to Government in selecting the age for DRA and monitoring the impact of a DRA set at age 65. 

.

DRA 65 – FOR NOW…

8. The judgment contains a sting in the tail, the wider consequences of which may not appeal to all. Blake J took into account the fact that ‘very shortly’ before the hearing, the Government announced its intention to move forward the review of the DRA from 2011 to 2010 (@ para 126). The High Court commented:

‘However, if a DRA is retained at all, the review must give particular consideration to whether the retention of 65 can conceivably now be justified’  (@ para 127).

If Regulation 30 had been adopted for the first time in 2009, or there had been no indication of an imminent review, I would have concluded for all the above reasons that the selection of age 65 would not have been proportionate. It creates greater discriminatory effect than is necessary on a class of people who both are able to and want to continue in their employment. A higher age would not have any general detrimental labour market consequences or block access to high level jobs by future generations. If the selection of age 65 is not necessary it cannot therefore be justified. I would, accordingly, have granted relief requiring it to be reconsidered as a disproportionate measure and not capable of objective and reasonable justification in the light of all the information available to government (@ para 128).  
9. The last line of the judgment forcefully ends: ‘I cannot presently see how 65 could remain as a DRA after the review’.  
10. What this surely means is that if a DRA is retained, then it is likely to be pitched at or around age 70. No doubt, attempts will be made to peg this with an increase to the state pensionable age at the same time, an intention which both major political parties have recently announced. 

COMPULSORY RETIREMENT AGE: PARTNERSHIPS

11. Regulation 30 and the DRA of 65 do not apply outside of the employment context.  Seldon v Clarkson Wright & Jakes and EHRC [2009] IRLR 267 EAT provides a recent example of compulsory retirement provisions at age 65 applying in the context of a partnership. S was compulsorily retired at the end of the year following his 65th birthday (as provided for by the partnership deed). S alleged that this amounted to direct age discrimination. He lost at first instance. Part of the tribunal’s reasoning focussed upon the need to ensure that junior associates were given the opportunity to progress to partnership without leaving the firm, as well as facilitating the planning of the workforce, in the sense that vacancies could be predicted. Surprisingly however, the tribunal also attached significance to the fact that the retirement age also limited the need to expel partners by way of performance management – drawing a connection between poor performance and age 65! (an argument which featured in the government consultation prior to bringing in the Regulations, although wrapped up as a “dignity” argument). 

12. The EAT held that the tribunal had not been entitled to assume that the retirement age should have been fixed at age 65 because performance would drop off at that age. There was no evidential basis to support this assumption (@ paras 70 – 71, 74). The EAT remitted the matter because of this. It accepted that it was appropriate for an employer to justify an otherwise discriminatory measure retrospectively – i.e. by means of matters not in consideration at the time but devised retrospectively (@ paras 46 – 50). 

13. Although it was impermissible to contract out of the principle of non-discrimination, it was material that the partners had agreed to this rule and that each had equal bargaining power. They must have considered the retirement provisions to operate in their collective interests at the time. By analogy, it is appropriate to have regard to the fact that a particular rule was agreed in the process of collective bargaining (@ para 54). 

AGE DISCRIMINATION & REDUNDANCY

14. Rolls-Royce Plc v Unite [2009] IRLR 576 CA is case of topical interest in this economic climate. RR and the Union entered into collective agreements relating to redundancy selection. The agreed criteria included a process for awarding points based on certain factors. One of the criteria was that employees would receive 1 point for each year of service. These agreements predated the introduction of the 2006 Age Regulations. 

15. In advance of deploying this procedure, RR sought a declaration that the length of service criterion did not contravene the Employment Equality (Age) Regulations 2006, not unsurprisingly RR did not wish to use the procedure to then find that the Union and staff selected for redundancy could challenge their selection under the 2006 Regulations. The Union initially suggested that the issue of compatibility should only be decided before an employment tribunal in the event that redundancies were effected. Rather bizarrely in this case the employer was arguing that the selection criteria fell foul of the Regulations, whereas the Union were arguing that they were valid!

16. Regulation 3 provides that an employer directly discriminates where on the ground of age it treats an employee less favourably than he would treat other persons. It also provides that discrimination arises where the employer applies a PCP which puts or would put persons of the same age group as the employee in question at a particular disadvantage when compared with other persons. In either case, the employer has a defence if it can show that the treatment in question (or the PCP) constituted a ‘proportionate means of achieving a legitimate aim’. It was accepted that the length of service criterion would fall foul of Regulation 3 in terms of indirect discrimination unless it was capable of justification. The reason being that it could discriminate against younger employees who have not had sufficient opportunity to accrue the same length of service as older staff who would score more highly under this heading in the selection process (@ para 78). 

17. The Court of Appeal accepted that to reward long service by employees in any redundancy selection process is, viewed objectively, an entirely reasonable and legitimate employment policy. Viewed objectively, the inclusion of the length of service criterion was a proportionate means of achieving a legitimate aim, the aim in question was to reward loyalty, and to achieve a stable workforce in the context of a fair process of redundancy selection. 

18. In terms of proportionality, the Court accepted that this was amply demonstrated by the fact that the length of service criterion was only one of a substantial number of criteria used for determining selection, and it was by no means determinative. According to Wall LJ:

‘… the length of service criterion is by no means either plainly dominant in or necessarily determinative of, the redundancy selection process’ (@ para 68, see para 92).

19. Rather surprisingly, Wall LJ accepted that:

‘the length of service criterion qualifies under Article 6 [of the Directive] as ‘legitimate employment policy’ and a ‘labour market objective’. In my judgment, to reward long service by employees in any redundancy selection process is, viewed objectively, an entirely reasonable and legitimate employment policy, and one which a conscientious employer would readily and properly negotiate with a responsible trade union’ (@ para 95). It was also recognised that the Directive must be ‘constructed in a manner which is practical and realistic’ (@ para 96). 

20. Having defined the legitimate aim in question, Wall LJ went on to consider whether it was a proportionate means of achieving a legitimate aim. In this instance, it was recognised that:

‘The legitimate aim is the reward of loyalty, and the overall desirability of achieving a stable workforce in the context of a fair process of redundancy selection. The proportionate means is in my judgment amply demonstrated by the fact that the length of service criterion is only one of a substantial number of criteria for measuring employee suitability for redundancy, and that it is by no means determinative. Equally, it seems to me, the length of service criterion is entirely consistent with the overarching concept of fairness – or, to put the matter at its lowest – there is no evidence to contradict the statements made on the union’s behalf that the company’s younger employees accept it’ (@ para 100). 

21. Arden LJ expressed the matter differently. She confirmed that:

‘there is no doubt that one of the legitimate aims of an employment policy is to reward experience and that this can be done through a length of service provision (without the need to show any special justification… By analogy, a length of service criterion can in my judgment also be a legitimate aim of redundancy selection terms especially where, as here, it is part of an agreement freely come to with representatives of the vast majority of the workforce’ (@ para 156). 

22. She also placed emphasis on the fact that the employer was put in ‘the commercially valuable position’ whereby it could implement a scheme for redundancy in a peaceful fashion (@ para 157). Arden LJ also placed emphasis on the fact that ‘the length of service criterion was included for the principled reason that it was employees who had served longest who were likely to find it more difficult to find new employment’ (@ para 162) as well as the fact that it was only 1 of a number of criteria to be used. 

23. Aikens LJ was not however prepared to determine that objective justification was made out, instead suggesting that: ‘That needs full investigation by a fact-finding tribunal. In my view it should not be decided in the absence of the parties that it will affect most of all: those who are the potential redundancy candidates’ (@ para 147). 

24. Although the Court did not consider this essential to its decision, it accepted that the length of service criterion amounted to a benefit for the purposes of Regulation 32. In these circumstances, since it applied a criterion in excess of 5 years it had to be justified as ‘reasonably fulfilling’ a business need. The Court accepted that the need to have a loyal and stable workforce sufficed for the purposes of Reg 32(2) (@ para 101 – 102). 

25. Comment: On one view perhaps the Court of Appeal has set the threshold too low. One can envisage a situation where employees achieve similar scores but when the length of service criteria is factored into the mix, the younger employee (with less service) is selected. In those circumstances, age would be the only factor responsible for selection. It therefore seems peculiar that such a low threshold test of objective justification would exonerate the employer from liability. Given the variety of factors which can be used for determining redundancy selection, it is therefore surprising that this is deemed to be a proportionate means of achieving a legitimate aim. The justifications also seem to be inconsistent. The danger is that the term ‘rewarding loyalty’ becomes legitimised as a code for disadvantaging younger workers. Query also whether it is really appropriate for an individual (non public sector) employer to take into account aspects of social policy after the employment relationship has ended. Why for instance should it be material to take into account the difficulties experienced by certain staff in finding alternative employment (as Arden LJ sought to do)? This smacks of positive discrimination, favouring older workers to the detriment of younger workers. It is seriously questionable whether this was the intent behind the Regulations. 

26. Arden LJ also placed significance on the fact that the clause formed part of an agreement freely arrived at with involvement of representatives of vast majority of the workforce (@ para 156). Whilst this consideration is correct, there is a danger in stretching this too far – it is trite that employer and union cannot collectively bargain away exceptions to the reach of discrimination law. 

27. Where LIFO schemes are in place, these are inevitably going to fall foul of Regulation 3. However, where age/service is one of a number of criteria, much will depend upon the extent to which this weighs in the balance, the number of factors used, and whether it formed part of a collective bargain between employer and union. 

28. In McCulloch v ICI PLC [2008] IRLR 846 M brought proceedings for indirect age discrimination based upon ICI’s redundancy pay scheme. Payments were increased depending upon length of service and the age of the employee. She was 37, and if selected, her severance was 55% of her gross annual salary. Employees aged between 50 – 57 with more than 10 years service were however entitled to 175% gross annual salary. The tribunal rejected the claim on the basis that any discrimination was justified in that it rewarded loyalty; it was appropriate to give larger financial payments to older workers because they were more vulnerable on the labour market; to encourage older workers to volunteer or leave, thereby making space for junior employees, it also avoided or reduced the need for compulsory redundancies. 

29. The EAT allowed the appeal on the basis that the tribunal had not fully investigated whether this amounted to a proportionate means of achieving a legitimate aim. The EAT accepted in principle that encouraging older workers to leave recognised that:

‘… older workers can be a block on recruitment and it encourages turnover and the prevention of blockage in the employment system if some older workers are tempted to leave’ as a legitimate objective (@ para 47). 

30. It was also accepted that it was known:‘… by all in the industrial relations field – that older workers find it harder to find work than younger workers, notwithstanding the existence of age discrimination laws’  as a basis for granting older workers more generous severance pay (@ para 48). At first blush this appears to be a sensible approach to adopt, however, it also could be instead deemed as yet another form of positive discrimination. 

31. By way of an updating footnote, judgment on the remitted matter of McCulloch has been promulgated – the employee lost. The tribunal decided that an enhanced redundancy payment scheme based on age and length of service was objectively justified and therefore not directly or indirectly discriminatory under the Age Regulations. The scheme - which did not mirror the statutory scheme - was in all respects a proportionate means of achieving legitimate aims including rewarding loyalty, cushioning older workers against labour market disadvantage, and promoting good industrial relations. The tribunal held that no question of indirect discrimination arose in any event, as the length of service factor put the 37-year-old claimant at no disadvantage compared to a 50-year-old; both would have had ample opportunity to build up the maximum 10 years' service.

DISMISSAL/PENSIONS

32. One ripe issue is whether an employer can seek to dismiss an employee so as to avoid paying out not insubstantial sums under the pension scheme. In Woodcock v Cumbria Primary Care Trust ET/2506917/08 an employment tribunal held that a redundant chief executive, dismissed without proper consultation so that notice expired before he qualified for enhanced pension payments, was not directly discriminated against on grounds of his age because the less favourable treatment was justified. The employer's failure to consult properly before serving notice, in circumstances in which consultation would have made no difference to the outcome, had been a proportionate means of achieving a legitimate aim. The aim had been to bring about the redundancy dismissal before the cost of providing enhanced payments had been triggered.

33. Conversely, an opposite outcome was reached in London Borough of Tower Hamlets v Wooster UKEAT/0441/08 where the EAT upheld a tribunal's decision that an employee had been directly discriminated against on grounds of his age when his employer dismissed him to avoid him remaining in employment until he reached 50, at which point he would become entitled to enhanced early retirement terms. The tribunal had been entitled to draw the inference that the employer's failure to redeploy the employee, or extend his employment by seconding him, was motivated by a desire to terminate his employment before he reached 50. When deciding remedy, the tribunal had been entitled to reach its conclusions concerning the employee's future employment prospects on the basis of what it considered would have happened had the employee been treated fairly and without discrimination on the grounds of his age.

34. It therefore appears to be the case that a genuine dismissal before a triggering event will not be unlawful, whereas non-genuine dismissals involving employers who seek to avoid liabilities payable under early retirement schemes will be caught, particularly where the tribunal is satisfied that alternative employment was in fact available so as to prolong the employment.  

ACCESS TO EMPLOYMENT

35. In Chief Constable of West Yorkshire Police v Homer [2009] IRLR 262 the EAT considered whether criteria for determining pay levels amounted to indirect discrimination. H retired as a police officer after 30 years service. He became a legal advisor with the WYP. It introduced a new career structure which graded pay into three thresholds – the highest band was dependent upon having a law degree. H did not possess one. The tribunal found that he had been indirectly discriminated against. In particular, it accepted that those at his age group (60 – 65) were effectively prevented from achieving the qualification prior to normal retirement age, as compared with those aged between 30 – 59. 

36. The EAT reversed the decision drawing a distinction between disadvantage arising as a consequence of aging rather than discrimination itself. The EAT found that there was no basis for concluding that there was any particular disadvantage which affected persons falling within the age bracket of 60 – 65. All persons without a degree were treated in precisely the same way. Whoever they were, and whatever their age, they had to acquire the degree before being eligible for the higher pay. The requirement for a degree was not something required only of those over a certain age. It was not, in principle, any more difficult for an older person to obtain the qualification than it was for a younger person. The need for a degree imposed a barrier, but it was a barrier which applied to all alike. It found that:

‘the financial disadvantage - if it could be properly be so described - resulting from the operation of the criterion was the inevitable consequence of age; it is not a consequence of age discrimination. The disadvantage follows from the simple fact that it is necessary to be employed to earn pay; the shorter the remaining working life the less would be earned by way of future earnings. It seems to us that the claimant’s case would require more favourable treatment for older workers to mitigate the fact that as they got older so their working lifespan decreases and the future value of benefits conferred by the employer is reduced. That, however, was the human condition, and not even Parliament could change it’ (@ para 39).

37. It was also illogical to say that those aged 60 – 65 were discriminated against by the requirement, in circumstances where those aged 55 – 60 could say that after getting the degree, they had less time to earn or benefit from higher earnings than someone 20 years younger (@ para 40). In considering this issue, the EAT compared the situation of an employer who gave a very generous pay award to all staff (unlikely in this climate). Someone nearing retirement will only have the benefit of this for a short period of time, whereas a much younger worker will have the benefit for considerably longer duration (assuming they remain employed). That is not to say that this amounts to discrimination against older workers (@ para 38). Rather, it is a consequence of ageing. 

II. HARASSMENT

38. Harassment claims have been receiving greater prominence in their own right, as opposed to simply being overlooked entirely, or a possible add-on to a claim of direct discrimination. 

39. The starting point has to be a consideration of the EC Equal Treatment (Amendment) Directive (2002/73) and the manner in which it was transposed into domestic law. One of the key changes in the Amendment Directive was to introduce a new free-standing claim for harassment related to sex. The Government introduced the Employment Equality (Sex Discrimination) Regulations 2005. The EOC successfully applied for judicial review of the Regulations. In Equal Opportunities Commission v SofS for Trade and Industry [2007] ICR 1234 Burton J considered that aspects of the Amendment Directive had not been fully transposed into domestic law. Since it was not viable to construe the provisions in line with the Amendment Directive, the Government was required to introduce further secondary legislation. The Amendment Regulations were introduced in April 2008 seeking to cure previous defects. 

40. The pre 6 April 2008 definition of harassment contained in s4A(1)(a) SDA provided that a person subjects a woman to harassment ‘if, on the ground of her sex, he engages in unwanted conduct that has the purpose or effect of violating her dignity, or of creating an intimidating, hostile, degrading, humiliating or offensive environment for her’. The definition of harassment in the Amendment Directive is wider in that the conduct need only be ‘related to sex’ (a point upheld in the EOC case). 
41. Regulation 3 of the Amendment Regulations replaced the phrase ‘on the ground of her sex’ with ‘related to her sex or that of another person’. The key change is that the harassment need not be directed at a claimant. A claim can be brought therefore where a claimant witnesses another person being harassed if all of the ingredients of the definition are fulfilled. 
42. The claimant who witnesses the harassment need not be of the same gender as the victim. This is because the new definition applies to unwanted conduct ‘related to her sex or that of another person’. Noting the rather woolly wording, it is possible that if an employee makes disparaging remarks which are gender-related, both female and male employees could complain of harassment. The consequences could be far reaching for an employer, particularly where staff are unionised. If for instance, an employee utters unsavoury remarks in a crowded office (or work related social function), then potentially everyone who heard them could pursue a claim provided that each of the limbs in the definition are fulfilled. It is difficult to see how this fits in with the notion of equal treatment. 
43. One key flaw however was that it was only the definition of harassment under SDA which was modified. This has led to criticism as to the lack of consistency in the reach of the harassment provisions as currently drafted. 
44. English v Thomas Sanderson Blinds Ltd [2009] IRLR 206 is probably the first time that the Court of Appeal has commented on the harassment provisions. E was heterosexual but was subjected to persistent innuendo/abuse from work colleagues to the effect that he was homosexual. Apparently the reasoning was that he had attended a boarding school and lived in Brighton. He brought a claim for harassment pursuant to the Employment Equality (Sexual Orientation) Regulations 2003. It was accepted that he was heterosexual (he was married with children) and his colleagues never believed that he was homosexual (the latter point was significant because the Regulations provide protection where someone is perceived to have a particular orientation). He lost at tribunal and also at EAT level. The EAT commented that the Regulations had not adequately implemented the EC Equal Treatment Framework Directive because Regulation 5 required a consideration of whether the treatment was ‘on the grounds’ of sexual orientation, whereas the Directive provided that the treatment need only be ‘related to’ sexual orientation. In a majority decision, Sedley LJ upheld E’s appeal on the following basis:

‘… the single critical assumed fact was that the appellant was repeatedly taunted as gay. In my judgment it did not matter whether he was gay or not. The calculated insult to his dignity, which depended not all on his own sexuality, and the consequently intolerable working environment were sufficient to bring his case both within reg. 5 and the … Directive. The incessant mockery (“banter” trivialises it) created a degrading and hostile working environment, and it did so on the grounds of sexual orientation. That is the way I would prefer to put it. Alternatively, however, it can properly be said that the fact that the appellant is not gay, and that his tormentors know it, has just as much to do with sexual orientation – his own, as it happens – as if he were gay’ (para 37). 

‘If, as is common ground, tormenting a man who is believed to be gay but is not amounts to unlawful harassment, the distance from there to tormenting a man who is being treated as if he were gay when he is not is barely perceptible. In both cases the man’s sexual orientation, in both cases imaginary, is the basis – that is to say, the ground – of the harassment. There is no Pandora’s box here: simply a consistent application of the principle that, while you cannot legislate against prejudice, you can set out in specified circumstances to stop people’s lives being made a misery of it’ (para 38). 

45. Collins LJ made the issue on appeal deceptively simple, postulating: 

‘If one were to ask the question whether the repeated and offensive use of the word ‘faggot’ in the circumstances of this case was conduct ‘on grounds of sexual orientation’ the answer should be in the affirmative irrespective of the actual sexual orientation of the claimant or the perception of his sexual orientation by his tormentors’ (para 45). 

46. Collins LJ also considered parallels with the harassment under RRA 1976 referring to an example where an employee is repeatedly and offensively called Pakistani or Jew-boy when he is not of Asian or Jewish origin, and even when his tormentors do not believe that he is, that conduct can amount to harassment for the purposes of RRA 1976 (@ para 48). The position should not be different under the 2003 Regulations. 

47. However, Collins LJ noted a significant shortcoming in the scope of the harassment provision in DDA 1995 which would yield different results than those under RRA 1976 and the 2003 Sexual Orientation Regulations. 

‘This is not the same as the example of an able-bodied but clumsy person being called a ‘spastic’ which was mentioned in argument. The [DDA 1995] provides that a disabled person is subject to harassment where the offensive conduct is engaged in ‘for a reason which relates to the disabled person’s disability… Not only does that wording require an actual disability, but also, however unacceptable the word may have become, it does not normally denote actual disability when being used offensively’ (@ para 49). 

48. Note: in passing, another oddity not considered in the above case was the harassment provisions contained in the Employment Equality (Religion or Belief) Regulations 2003 where liability for harassment arises where the offensive conduct is ‘on grounds of religion or belief’ but without any reference to the religion or belief or any particular individual. In short, as this case demonstrates, the patchwork of different harassment provisions currently does not have the same reach irrespective of the type of discrimination in question. 

49. In Richmond Pharmacology Ltd v Dhaliwal [2009] IRLR 336 Underhill P set out guidance applicable to all types of harassment. The factual background can be stated simply. D intended to leave her employment. Her employer commented that “We will probably bump into each other in future, unless you are married off in India”. D, of Indian ethnic origin, took offence and brought proceedings for racial harassment under s.3A RRA 1976. She was successful at ET and also EAT. 

50. Underhill P broke down the 3 elements to establish liability (@ para 10):

(i) The unwanted conduct. Did R engage in unwanted conduct?

(ii) The purpose or effect of that conduct. Did the conduct in question either: 

(a) have the purpose, or

(b) have the effect of

either violating the claimant’s dignity or creating an adverse environment for her (the proscribed consequences). 

(iii) The grounds for the conduct – was that conduct on one of the specified grounds? 

51. It was important to note the distinction between the harasser’s ‘purpose’ and the ‘effect’ of the treatment. According to EAT: 

‘That means that a respondent may be held liable on the basis that the effect of his conduct has been to produce the proscribed consequences even if that was not his purpose; and, conversely, that he may be liable if he acted for the purposes of producing the proscribed consequences but did not in fact do so…’ The latter category of claims are likely to be rare. 

52. Even if all of the limbs are satisfied, tribunals will have to consider whether it is reasonable that the conduct in question reasonably violated dignity etc… The tribunal has to objectively consider the situation. Put another way: 

‘The proscribed consequences are, of their nature, concerned with the feelings of the putative victim: that is, the victim must have felt, or perceived, her dignity to have been violated or an adverse environment to have been created. That can, if you like, be described as introducing a ‘subjective’ element; but overall the criterion is objective because what the tribunal is required to consider if whether, if the claimant has experienced those feelings or perceptions, it was reasonable for her to do so. Thus if, for example, the tribunal believes that the claimant was unreasonably prone to take offence, then, even if she did genuinely feel her dignity to have been violated, there will have been no harassment within the meaning of the section. Whether it was reasonable for a claimant to have felt her dignity to have been violated is quintessentially a matter for the factual assessment of the tribunal’ (@ para 15). 

THE BRUCE FORSYTH DEFENCE?

53. Those avid Strictly Come Dancing fans may have read with surprise Forsyth’s comments (and u-turn) following the latest TV faux pas. Dhaliwal may well provide a get out in certain circumstances. The EAT attempted to inject a brake on the harassment provisions: 

‘We accept that not every racially slanted adverse comment or conduct may constitute the violation of a person’s dignity. Dignity is not necessarily violated by things said or done which are trivial or transitory, particularly if it should have been clear that any offence was unintended. While it is very important that employers, and tribunals, are sensitive to the hurt that can be caused by racially offensive comments or conduct (or indeed comments or conduct on other grounds covered by the cognate legislation to which we have referred), it is also important not to encourage a culture of hypersensitivity or the imposition of legal liability in respect of every unfortunate phrase’ (para 22). 

54. Query how on earth that defence would work in practice? However, perhaps it will have to be another ‘elephant’ test – one knows harassment when one sees it. In that case, the EAT were sympathetic to the appeal and found that the case was “close to the borderline”, however the tribunal was entitled to reach the conclusion that this one-liner amounted to harassment. 

EQUALITY BILL: HARASSMENT

55. With one eye to the future, the EB seeks to cure the rather hotchpotch existing harassment provisions (noting that the definition in SDA stretches far wider than other categories in that the claim can be actionable even perhaps where the claimant is not the intended target but is a mere bystander). 

56. Clause 25 of the EB incorporates the definition of harassment as focussing upon the unwanted conduct having the purpose or effect of violating the claimant’s dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment for him/her. As before, tribunals must also take into account the claimant’s perception of the conduct and whether it is reasonable for it to have the effect complained about. 

57. The formula ‘on the ground of’ one of the prescribed characteristics (the wording featuring in the current legislation (aside from SDA)) is replaced with the need for the conduct to be ‘related to a relevant protected characteristic’. However, for these purposes, marriage, civil partnerships, maternity and pregnancy are not protected characteristics and are not covered as potential grounds for harassment: cl 25(5). This is odd to say the least, but can only be explained (not justified) on the basis that harassment on these grounds is  not covered by current domestic/European law. During the consultation process, there appears to have been little pressure applied for this artificial gap to be plugged. 

58. Finally, the EB extends protection against racial harassment to conduct related to colour or nationality. At present, harassment on racial grounds only covers race, ethnic, and national origins – colour and nationality are not protected. 

THIRD PARTY HARASSMENT

59. Clause 38 also provides for an employer to be liable for harassment of an employee by a third party (e.g. a customer/contractor). Such liability only arises if harassment has occurred on at least 2 other occasions and the employer has failed to take ‘reasonably practicable’ steps to halt the treatment. Such liability only exists at present in relation to SDA, and the EB extends this to all of the protected characteristics covered by the harassment provisions. 

60. In principle, a third act of harassment by a third party can result in liability attaching to the employer. The identity of the third party harasser need not be the same on each occasion. The issue of what reasonably practicable steps an employer is required to take to avoid liability is fertile for judicial comment. Whilst an employer who has published an equal opportunities policy and provided training/refresher announcements may succeed in establishing the statutory defence in respect of a claim of discrimination brought against one of its own employees, it is obviously impossible for an employer to arrange this in respect of unknown third party potential harassers. 

61. What is reasonably practicable is likely to vary depending upon the facts of any given situation, ranging from speaking to the perpetrator(s) or their manager; putting up notices or signs, warning perpetrators of consequences of further incidents of harassment. 

STUART BRITTENDEN

PAGE  
1
              INSTITUTE OF EMPLOYMENT RIGHTS EMPLOYMENT LAW UPDATE 09 21ST OCTOBER 2009

